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CHAPTER 2

Registering the births of
Indigenous Australians
In New South Wales

Alainnah Calabro

It has only recently been widely recognised that many
Indigenous Australians are unable to obtain primary
evidence of their identity. This issue is identified by its
absence, with most Australians taking for granted the
benefits of legal recognition. A birth certificate is the
most important evidentiary document establishing legal
identity and a gateway to the enjoyment of citizenship
and many human rights. It can be required to participate
in the workforce, commence education, access govern-
ment services, open a bank account, and obtain a driver’s
licence. This chapter' examines the legislative framework
of birth registration and certification in New South Wales
(NSW) and the need to take into account access issues
that some Indigenous Australians face.
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The Births, Deaths and Marriages Registration Act
1995 (NSW) (the BDM Act) and the Births, Deaths and
Marriages Registration Regulation 2011 (NSW) (the BDM
Regulation) govern the registration of births and issuing
of birth certificates in NSW. The Registry of Births,
Deaths and Marriages website describes the importance
of birth registration, stating that it is a ‘simple process
creating an official public record of your child’s identity’
and ‘one of the few officially accepted ways to identify
your child to most government and private organisa-
tions’.2 However, an analysis of the BDM Act, BDM
Regulation and registry policies shows that engaging with
these processes can be long and complex, and may
operate as an indirect barrier for Indigenous Australians.

Birth registration
Births in NSW are registered according to two sources of
information:
* within seven days after the birth of a child in
NSW, a ‘responsible person™ must give notice of
the birth to the Registrar; and

+ parents of a child are jointly responsible for
completing a Birth Registration Statement (BRS)*
within 60 days after the date of the birth.

The maximum penalty for non-compliance is $1,100.°
However, the Registrar must accept a birth registration
statement even after the expiration of the 60-day period.
In 2014, the Registry introduced a proof of identity
requirements for all birth registrations.® When registering
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the birth of a child, each parent is now required to
produce three identity documents from the same three
categories that are required if a person applies for a copy
of their birth certificate at a later time.” This would
appear to be a significant change in policy, as proof of
identity documentation was previously only required
when an individual sought to obtain a birth certificate
after the time of registration. Inability to comply with 1D
requirements is known to be a barrier to obtaining a
birth certificate (see Chapter 1). These new reforms are
said to ‘strengthen privacy protection, better secure your
child’s identity and reduce errors’® It is too early to say,
but these changes certainly have the potential to place a
greater burden on parents and create further hurdles to
registering a child’s birth.

The procedure for late registration (more than 60
days after the birth of a child) is more complex, involving
‘strict verification of the child’s details and more proofs
of identification required’® This process was in existence
prior to the 2014 reforms described above, and requires
parents to present proof of their own identity, including a
Social Security Benefits Card or a Certificate of
Aboriginality.’® Additionally, one of the following forms
of identification must be shown to prove the identity of
their child:

* Medicare card,;

+ pre-school/school report;

* medical certificate;

+ Centrelink letter; or

* immunisation certificate.
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The documents required to prove the identity of the child
may often not exist in the first place, because to obtain
them one needs a birth certificate. For example, a child
cannot be enrolled in school without a birth certificate.
This creates a catch-22 situation, and with no room for
discretion on the part of the Registry, appears to be
another barrier to registration.

Birth certificates

The Registrar may issue a birth certificate to an individ-
ual or their parent. As with the new identity requirements
for birth registration, parents or individuals must provide
at least three forms of identification from various
categories. As discussed above, this is problematic as
many of the forms of identification required by the
Registrar can only be obtained with a birth certificate.

A fee of $51 must be paid in order to receive a certifi-
cate. The BDM Act contains a provision to waive all or
part of a fee, but there is little available information as to
how the discretion to waive fees is exercised and under
what circumstances.

Policies and practices of the Registry
The Registry has an Indigenous Access Program that holds
information days to increase birth registration and assist
Indigenous people to apply for certificates. However, there
is little readily available information regarding the dates
and location of such information days.

The BDM website mentions the availability of
Indigenous staff to deal with enquiries. It also has a
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Memorandum of Understanding with Link-Up to assist
members of the Stolen Generations, allow the use of
alternate forms of identification and waive fees. This
would be of assistance to a proportion of the community,
but would be of greater use if it were available to the
Indigenous community more broadly.

The NSW legislative framework does not provide
education about the importance of birth registration as
the process by which a person becomes legally visible
within society. Evidence of significant numbers of unreg-
istered births in parts of NSW demonstrates the proce-
dural barriers to registering a birth and the need for
education about the importance of birth registration.

Program innovation

Lack of proof of identity in the form of a birth certifi-
cate can have serious flow-on effects on an individual,
limiting their capacity to participate in economic,
cultural and social activities, including playing sport,
where a birth certificate may be require to prove, for
example, that an individual is eligible to play in an
under-17s team. There is a need for culturally appropri-
ate processes for the Indigenous community to
overcome this inequity. The projects discussed below
illustrate innovative systems of administering and
issuing birth certificates to Indigenous people.

Community birth certificate projects
In 2014, the Western NSW Medicare Local Closing the
Gap team ran a two-day birth registration catch-up
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program in Bathurst, in conjunction with the Registry.
The aim of the event was to address the high rates of
Indigenous community members who could not obtain a
birth certificate. During this time, the Registry had an
amnesty for all applications (that is, no fines for late
registrations), and birth certificates were offered at a
reduced rate of $38.

The Dubbo Aboriginal Birth Certificate Pilot
(Dubbo Pilot) in 2006 was developed after NSW Sport
and Recreation (NSWSR), a division of the NSW govern-
ment’s Office of Sport, recognised the lack of definitive
identification among Indigenous residents of Dubbo,
Brewarrina, Walgett and Bourke was a significant barrier
to participation in community activities.’? At the end of
the 12-month pilot, 750 birth registrations were
processed and 500 families were assisted by the project.™

The NSWSR team identified a number of cultural
and economic factors that made gaining identification a
challenge. These included collective family child-raising,
individuals being known by different names dependent
on location and situation, being intimidated by the
courthouse, transient lifestyles impacting on safekeeping
of paperwork, distance and lack of transport to Registry
locations, and poor literacy and numeracy among certain
communities.™

Innovation was required to work around the barriers
in the birth registration and certification system. The
labour and time-intensive model of doorknocking homes
by the NSWSR team enabled direct interaction with
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families and occurred in a neutral location. As part of the
project, the Registry accepted alternative documentation
to establish identity from other agencies, such as the
Aboriginal Lands Council and Aboriginal Health Service.
A $20,000 grant from the Department of Attorney
General and Justice enabled birth certificates to be issued
for free, overcoming the most significant obstacle experi-
enced by individuals. These changes to procedure,
documentation and communication processes were
crucial to the success of the Dubbo Pilot.

Driver education programs

In 2013, the NSW Auditor-General found that a major
barrier relating to licensing and vehicle registration was
the lack of birth certificates as proof of identity.*® The
Improving Legal and Safe Driving Among Aboriginal
People Report found that Indigenous people may not have
a birth certificate because:

+ they were unable to afford a copy;

+ they were born in another state or territory and
have difficulty liaising with cross-border agencies;

* their birth was never registered with the Registry
of Births, Deaths and Marriages; and/or

+ their identity on the birth certificate is incorrect.
A key recommendation of the report was that the NSW
government should support Indigenous people to get a
driver’s licence by improving access to birth certificates.

Driver education programs have been developed as
another way to overcome barriers to obtaining a driver’s
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licence, and include providing assistance to participants
to help them obtain a birth certificate. The George
Institute for Global Health runs Driving Change, a
community-led licensing support program. One of the
aims of the program is to assist young Indigenous people
with accessing birth certificates.

Another program assisting Indigenous residents in
the Far North Coast of NSW developed a ‘systematic
approach to assisting people to obtain a birth certificate
... as the first steps in the process of becoming a licensed
driver.'s Many reports comment on the difficulties of not
having appropriate personal identification for driver
licensing'” and the process and cost of applying for certifi-
cates in order to satisfy proof of identity requirements.*®

High rates of unlicensed drivers, particularly young
people, suggests that lack of birth certificates may be a
major issue in Indigenous communities in NSW.
Indigenous people are over-represented in traffic-related
offending and in prisons, with nearly a quarter of all
Indigenous appearances in the NSW Local Court for road
traffic and motor vehicle regulatory offences. The flow-
on effects from a lack of formal identification can result
in limiting access to employment opportunities and
increasing the likelihood of coming into contact with the
criminal justice system.

Proposed reforms

As noted above, barriers to obtaining a birth certificate
include:
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+ the Registry’s service delivery model, which places
the onus on parents to complete a BRS and
submit it to the Registry;

+ difficulties with satisfying proof of identity
requirements; and

« difficulties in paying for a certificate once all other
barriers are overcome.

To alleviate these problems, a number of reforms are
suggested, including the introduction of a detailed policy
regarding fee waivers and the availability of concession
rates or ideally a free birth certificate issued upon regis-
tration. These reforms would work to ensure that the
processes for birth registration and certification are clear
and accessible to all.

The difficulties of access for Indigenous Australians
must be acknowledged. Ideally, this would be in the form
of a fee waiver accompanied by eligibility criteria, as it
exists in other jurisdictions such as Victoria. Healthcare,
pension and concession cardholders or others receiving
Centrelink (such as Youth Allowance or ABSTUDY)
should be eligible for a fee waiver. There should also be
residual discretion on the part of the Registrar to assess
on a case-by-case basis if an individual does not fit within
the above categories, such as in situations of hardship.

Alternatively, the Registry could automatically issue a
birth certificate upon registration of Indigenous births.
This would also reduce the administrative costs of the
Registry in handling and processing money transactions
and would be less time consuming and costly than assess-
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ing applications for a fee waiver. Indigenous births
account for roughly five per cent of all births in NSW
each year." Issuing free certificates to this proportion of
the population would not create a large deficit in the
Registry’s annual income.

Strict identification procedures were implemented to
address the risk of identity fraud. However, there are still
ways to assist those who struggle to comply with the strict
ID requirements, while ensuring the Register remains
secure. It is recommended that the Registry relax its proof
of identity requirements by accepting a wider range of
alternative documentation. Flexibility in accepting proof
of identity documents could be extended to include
certificates of Aboriginality.?

Another possible model is to enable authorised refer-
ees to verify the identity of the applicant. The
Department of Transport in Western Australia intro-
duced a Verification of Identity form to assist participants
living in remote areas to apply for a driver’s licence where
they are genuinely unable to meet the standard proof of
identity requirements. Similarly, Medicare Australia
enables an authorised referee to fill in the proof of
identity section on behalf of the applicant if they are
unable to produce the required proof of identity
documents.?! Both options would work to break the
vicious cycle that currently exists.?? This reform seeks to
balance the Registry’s competing interests of keeping the
Register secure and ensuring everyone in the community
has access to its services.
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There is a history of government policies and laws
failing to consider an Indigenous perspective, which has
contributed to contemporary disadvantage. It is impera-
tive that any reforms include a consideration of how
policy and service delivery can be improved to make the
system more accessible to Indigenous Australians.
Innovative community programs have demonstrated the
need for outreach services and the importance of devel-
oping a relationship of trust. Changes to service delivery
in the form of outreach would be a positive development
and recognition that traditional service models are not
always appropriate for Indigenous communities.

It is clear that in NSW, individuals whose birth was
not registered, or if registered, do not have a birth certifi-
cate, do not have equal access to health care, education
and other social services. The procedural barriers that
prevent individuals from accessing these entitlements are
a form of indirect discrimination. The reforms suggested
above would eliminate or significantly reduce the barriers
that prevent many Indigenous people from registering
births or obtaining a birth certificate. As a key govern-
ment service, the Registry has the responsibility to ensure
access and equity to all NSW residents.
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